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 Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, DC 20555 
 
 
 
In the Matter of      ) 

) 
Streamlining Deployment of Small Cell   )  WT Docket No. 16-421 
Infrastructure by Improving Wireless Facilities ) 
Siting Policies      ) 

) 
Mobilitie, LLC Petition for Declaratory Ruling  ) 

 

COMMENTS OF THE BOARD 
 OF COUNTY ROAD COMMISSIONERS 

 OF THE COUNTY OF OAKLAND, MICHIGAN 

 

The Board of County Road Commissioners of the County of Oakland (the “RCOC”), a 

Michigan public body corporate, with jurisdiction and control over 2,600 miles of roads in 

Oakland County, Michigan, files these comments in response to the Federal Communication 

Commission’s (the “Commission”) Request for Comment on Streamlining Deployment of Small 

Cell Infrastructure By Improving Wireless Facilities Siting Policies. 

I. INTRODUCTION AND BACKGROUND 

In an effort to promote and encourage the deployment of wireless network infrastructure, 

the Commission issued a Declaratory Ruling in 20091 and an Infrastructure Order in 2014 2 to 

clarify Sections 253 and 332(c)(7) of the Communications Act3 and Section 6409(a) of the 

                                                 
1 See Petition for Declaratory Ruling to Clarify Provisions of Section 332(c)(7) to Ensure Timely Siting Review, 
Declaratory Ruling, 24 FCC Red 13994,14020, para. 67 (2009)( 2009 Petition), aff’d, City of Arlington v. FCC, 668 
F.3d 229 (5th Cir. 2012), aff'd, 133 S. Ct. 1863 (2013) 
2 See Acceleration of Broadband Deployment by Improving Wireless Facilities Siting Policies, Report and Order, 29 
FCC Red 12865,12866-69, 12878-81, paras. 2-8,29-34 (2014) , erratum, 30 FCC Red 31 (2015), aff’d, Montgomery 
County v. FCC, 811 F.3d 121 (4th Cir. 2015) (2014 Infrastructure Order). 
3 See Telecommunications Act of 1996, Pub. L. 104-104, §§ 101,704 (codified at 47 U.S.C. §§ 253,332(c)(7)) 
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Spectrum Act.4  Specifically, the FCC addressed wireless industry concern over the amount of 

time necessary for review of applications by creating a “shot clock,” or maximum reasonable 

time that local authorities could review applications to deploy infrastructure in the right-of-way.5 

Now, in its Petition for Declaratory Ruling filed on November 15, 20166 (the “Petition”) 

Mobilitie, LLC, alleges that the prior actions of the Commission were insufficient, and that 

further action must be taken.7  The Commission, responding to these assertions, has issued a 

Public Notice dated December 22, 2016,8 asking for comment on a number of the allegations 

contained in the Petition.  The areas on which the Commission has requested comment can be 

categorized into three general areas.  First, whether the Commission should take any further 

action to help promote the successful deployment of wireless network infrastructure. Second, 

whether providing a definition of the terms “fair and reasonable compensation” and 

“competitively neutral and nondiscriminatory,” as contained in Section 253(c) of the Federal 

Communication Act9 will facilitate deployment.  Third, the Commission seeks information on 

the procedures used by local agencies in processing applications, specifically for examples of 

local government practices that streamline deployment of wireless facilities, and any general 

comments on the Petition.   

II. SUMMARY OF ARGUMENT 

In response to the Commission’s requests, the RCOC first asserts that the Commission’s 

actions in the Declaratory Ruling and Infrastructure Order are sufficient to promote deployment 

                                                 
4 See Middle Class Tax Relief and Job Creation Act of 2012 (Spectrum Act), Pub. L. No. 112-96,126 Stat. 156, § 
6409(a) (2012) (codified at 47 U.S.C. § 1455(a)). 
5 See 2009 Petition and  2014 Infrastructure Order 
6 See Mobilitie, LLC Petition for Declaratory Ruling, Promoting Broadband for All Americans by Prohibiting 
Excessive Charges for Access to Public Rights of Way (filed Nov. 15,2016). 
7 Id. 
8 See Federal Communications Commission, Comment Sought on Streamlining Deployment of Small Cell 
Infrustructure By Improving Wireless Facilities Siting Policies, WT Docket No. 16-421 
9 47 U.S.C. §253(c) 
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of wireless technologies in the public right-of-way and no further action is necessary.  The 

RCOC’s existing process and procedures allow for a balance between the public safety, local 

aesthetics, and the need to deploy new wireless technology.  If there are obstacles to deployment, 

it is not the process and procedures of the local agencies.  The true obstacles to deployment are 

the safety and aesthetic concerns raised by petitioner Mobilitie’s attempt to install 120 foot 

monopoles, which are three times the size of traditional utility poles, and concerns over 

Mobilitie’s inability to satisfactorily answer whether it is a public utility that is eligible to locate 

facilities in the public right-of-way. 

 Second, RCOC submits its procedures for processing applications to utilize the public 

right-of-way as evidence that the process for siting wireless infrastructure does not need 

improvement.  RCOC also submits its approach of working with private industry to market its 

rights of way as potential sites for wireless facilities as an example of a local governmental 

practice which streamlines deployment.   

Finally, it is RCOC’s position that the statutory language found in Section 253 (c) of the 

Communications Act, which allows for “fair and reasonable compensation,” that is 

“competitively neutral and non-discriminatory,” is plainly written and does not need 

clarification.  If the Commission determines that it is necessary to further define “fair and 

reasonable compensation,” any new definition should be broadly based and include all costs 

borne by local agencies, including the high cost of acquiring public rights of way.  The 

Commission should also take care that any new definition does not allow private companies to 

be enriched by transferring costs onto the public.  If the Commission determines that it must 

define “competitively neutral and non-discriminatory,” this definition should take into account 
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the wide variety of applicants to use the public right-of-way, and include guidance about the type 

of applicants that would be subject to this requirement. 

III. DISCUSSION 

 A.  IT IS NOT NECESSARY FOR THE COMMISSION TO TAKE   
       FURTHER ACTION TO PROMOTE DEPLOYMENT OF   
       WIRELESS INFRASTRUCTURE IN PUBLIC RIGHTS OF WAY 

        1.  RCOC encourages deployment of wireless infrastructure. 

Oakland County has 2,000 tech firms with 42,000 jobs in the tech field, which is more 

than twice the number of any other county in Michigan.10  Nearly 100 companies chose to locate 

in Oakland County in the last ten years, investing over $586 million and creating more than 

10,500 jobs in the community.11 RCOC has long been a national leader in deploying the latest 

signal and traffic control technologies, and was one of the first in the country to deploy 

computerized “smart” traffic signals that monitor traffic flow and automatically adjust traffic 

signal timing to maximize the efficiency of traffic flow. 12  As a member of the Michigan 

Connected and Automated Vehicle Working Group, 13  RCOC is on the leading edge of 

development of driverless vehicle technology, and recognizes the benefits that deploying the 

next generation of wireless technology will bring to our community. 14   RCOC supports, 

encourages, and drives the deployment of advanced technologies, including the latest generation 

of wireless.  

  2.  Deployment of wireless technologies cannot be done at the  
         expense of safety. 
While RCOC encourages the deployment of wireless technologies, such deployment 

must be done in a manner that ensures the safety of motorists, pedestrians, and other users of the 

                                                 
10 https://www.oakgov.com/advantageoakland/programs/Pages/tech248.aspx, (accessed 2/14/2017) 
11 Id. 
12 http://www.rcocweb.org/178/FAST-TRAC(accessed 2/22/2017) 
13 http://www.michigan.gov/documents/mdot/Michigan_CAV_Working_Group__June_3_2016_528673_7.pdf 
(accessed 2/22/2017)  
14 http://www.michigan.gov/documents/msp/santilli-presentation_350343_7.pdf (accessed 2/22/2017) 

https://www.oakgov.com/advantageoakland/programs/Pages/tech248.aspx
http://www.rcocweb.org/178/FAST-TRAC(accessed
http://www.michigan.gov/documents/mdot/Michigan_CAV_Working_Group__June_3_2016_528673_7.pdf
http://www.michigan.gov/documents/msp/santilli-presentation_350343_7.pdf
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public right-of-way.  Safety is the first priority of RCOC, and this focus has created one of the 

safest road systems in the nation. 15   RCOC’s stewardship of the public right-of-way plays an 

important role in the safety of its roadways.  RCOC must ensure that work in the right-of-way is 

performed safely; does not damage the road infrastructure, sidewalks, driveways, or utility 

infrastructure; and that installations meet engineering standards as well as any other local, state 

or federal requirements.  RCOC has long had procedures in place that create a balance between 

ensuring safety and allowing for the efficient review of applications to locate facilities within the 

public right-of-way.    

 3.  RCOC’s existing process works. 

Applicants that wish to locate facilities in the right-of-way of a road under the jurisdiction 

of RCOC must first apply for a permit, by submitting an application and plan sheets depicting 

the proposed facility.  These plans are reviewed by the RCOC Permits Department and inspected 

in the field to determine if the proposed facility is compliant with the safety and engineering 

standard contained in the RCOC manual of Permit Specifications and Standards, an excerpt of 

which is attached hereto as Exhibit 1.   

     4.  RCOC’s Master Infrastructure Marketing Agreement streamlines           
                   deployment of wireless infrastructure. 

In addition to processing standard permit applications for location of the infrastructure in 

the road right-of-way, RCOC has partnered with a private company, Neo Networks, Inc., through 

a nonexclusive master infrastructure agreement, to create a database of RCOC infrastructure, 

including poles, traffic signals and buildings, that have potential as sites for the collocation of 

                                                 
15 Id. 
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wireless facilities.16 This database is actively marketed to wireless carriers, which are able to 

select locations that are best suited to their deployment needs.  

The benefits for wireless providers from this agreement are: 

• The ability to quickly identify collocation opportunities in areas where they 
wish to expand coverage; 

• A streamlined process for approval of location siting; and  

• A clear and predictable fee structure that allows for accurate project cost 
projections. 

The benefits for a local agency of such an agreement are: 

• A revenue stream that helps to offset costs associated with acquisition and 
maintenance of rights-of-way; and 

• Compliance with the public disclosure of compensation required by 47 U.S. 
Code § 253. 

 B.  MOBILITIE HAS ITSELF CREATED OBSTACLES TO  
        DEPLOYMENT OF WIRELESS FACILITIES 
 
       1.  Unsafe 120 foot poles. 
 
Left unsaid in the Petition, and a significant obstacle to deployment of wireless 

technology, is that many of Mobilitie’s applications are for the installation of 120 foot 

monopoles, which are well above the usual 40 foot height of common utility and traffic signal 

poles.  See Exhibit 2.  A pole of this size is more reminiscent of a power transmission or cellular 

tower, which have fall zones specifically designed for structures of that height.   A typical RCOC 

right-of-way is full of pedestrian and vehicle traffic, and is usually only 66 feet wide; about half 

as wide as the height of the proposed monopoles.  Poles with a height of 120 feet raise unique 

safety concerns, and cannot be permitted in the same manner as standard 40 foot poles 

installations, or typical utility pole-wireless collations. 

                                                 
16 RCOC NEO Master Infrastructure Agreement dated July 5, 2016 
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  2.  Is Mobilitie a public utility entitled to locate facilities in the public  
       right-of-way? 

Also left unsaid in the Petition, is that questions about whether Mobilitie is a public 

utility have not been adequately answered.  Mobilitie has asserted in communications to RCOC 

that it is a regulated telecommunications company that is allowed access to public road rights-of-

way under Michigan and Federal law.  But Mobilitie has not presented facts that would 

definitively support this assertion.  RCOC is the trustee of the public road right-of-way and has 

an obligation to ensure that it does not become overcrowded and unsafe.  Not being able to 

clearly ascertain whether an applicant is a utility authorized to locate facilities in the right-of-way 

constitutes an obstacle to wireless deployment.  

          C.  ‘‘FAIR AND REASONABLE COMPENSATION,” AND  
  “COMPETITIVELY NEUTRAL AND NON-DISCRIMINATORY”  
                ARE PLAIN LANGUAGE THAT AND DOES NOT NEED  
                CLARIFICATION 

 
The Section 253(c) language which allows local governments to charge “fair and 

reasonable compensation” fees that are “competitively neutral and non-descriminatory” is plain 

language that does not need further interpretation.  Any further in definition of this language 

would likely take away the flexibility that allows local governments and jurisdictions to tailor 

local practices and regulations to meet local needs.   

   1.  Any definition of “fair and reasonable compensation” adopted by the  
       Commission should incorporate costs of right-of-way acquisition.  

Section 253(c) of the Communications Act17  recognizes that state and local governments 

have the authority to manage public rights of way and to require fair and reasonable 

compensation from telecommunications providers.18  The petition from Mobilitie, LLC alleges 

                                                 
17 47 U.S.C.§ 253(c) (bold type added) 
18 Id. 
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that it faces discriminatory and excessive fees for placement of its facilities in the right-of-way.19  

It seeks to limit the phrase “fair and reasonable compensation,” as it is used in Section 253(c), to 

mean that local governments are only entitled to recover right-of-way permit and management 

costs, and that any additional charges should be unlawful.  This proposed limitation is not 

equitable, due to its lack of consideration of the high cost of acquiring property for rights of way.  

The result of such a definition would allow Mobilitie and wireless providers to unfairly shift 

these costs onto others.   

 2.  All users of the public right-of-way should pay their fair share. 

Under the scheme proposed by Mobilitie, it could freely locate its facilities in public 

rights-of-way, leaving the heavy costs for land acquisition to others.  Right-of-way acquisition 

costs in Oakland County run in the millions of dollars annually, and are paid through federal and 

local gas taxes and auto registration fees.  The costs associated with acquiring right-of-way are a 

significant component of each road building project, and frequently are as much as the cost of 

actually constructing the road.  That means that RCOC often spends nearly as much to buy right-

of-way as it does for earthmoving, concrete, and construction workers’ salaries.  Other users of 

the right-of-way should share in these costs.   If the Commission defines “fair and reasonable 

compensation” as limited to right-of-way maintenance and permit fees, it will allow the wireless 

industry to be a free rider, padding private profit margins, while pushing the industry’s fair share 

of costs onto the public. 

  3.  Market value is the most practical and fair method of determining  
                    compensating for right-of-way acquisition costs. 
 
The most practical and fair way to allow local agencies to recoup costs for right-of-way 

acquisitions is for wireless providers to pay a fee that is based on market rates. All public 

                                                 
19 Mobilitie  Petition at 15 
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agencies must pay market rates to acquire property for public use, and wireless providers should 

be held to the same standard.  When RCOC acquires property for right-of-way, under the US20 

and Michigan Constitutions21 and other state and federal laws, it must pay just compensation22, 

which includes the market rate for the property as well as legal and other significant fees.23  In 

turn,   wireless providers should be required to pay a reasonable rental fee that is based on the 

market rental rate for the property sought.   

 4.  Any definition of “competitively neutral and non-discriminatory,”   
      should include guidance about the type of telecommunications provider                         

                    that would be subject to this requirement. 
 
Section 253(c) of the Communications Act   recognizes that state and local governments 

have the authority to manage public rights of way and to require fair and reasonable 

compensation from telecommunications providers, on a competitively neutral and non-

discriminatory basis. 24   Mobilitie has petitioned the Commission to define “competitively 

neutral and non-discriminatory” as fees that do not exceed those imposed on other providers for 

similar access.25  The more difficult question for RCOC, is which of the myriad of applicants 

who wish to install equipment in the right-of-way are a telecommunications provider under the 

Communications Act.  For example, is the petitioner Mobilitie a telecommunications carrier 

under the Communications Act?  The statutory definition of “telecommunications carrier,” is a 

provider of “telecommunications services.”26  The statute goes on to define “telecommunications 

services” as the offering of telecommunication for a fee directly to the public. 27   RCOC 

information on Mobilitie suggests that it is in the business of constructing tower and wireless 

                                                 
20 U.S. Const. Amend. V 
21 Michigan Const. 1963, Art. X, § 2 
22 The Michigan Uniform Condemnation Procedures Act, Act 87 of 1980, MCL 213.51, et al., as amended 
23 Id. 
24 47 U.S.C.§253(c)  
25 Mobilitie Petition at 31-34 
26 47 U.S.C.§153 (51) 
27 Id. 
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infrastructure and is not marking any telecommunications services directly to the public.   Thus, 

it is unclear whether Mobilitie is a telecommunications carrier under the Communications Act, 

and if any of the statutory protections and obligations would apply to it.  

IV. CONCLUSION  

The Commission should ensure that all users of the public right-of-way pay their fair 

share. Any clarification of the term “fair and reasonable compensation” under the 

Communications Act should allow for a market rate rental fee, as compensation to local public 

agencies for right-of-way acquisition costs.  Any definition of “competitively neutral and non-

discriminatory,” should include guidance about the type of telecommunications provider that 

would be subject to this requirement. The Commission should also encourage cooperation 

between public agencies and wireless carries through adoption of agreements, similar to RCOC’s 

master infrastructure agreement, that will streamline deployment of wireless facilities. Finally, 

the Commission should recognize that Mobilitie has itself contributed to delays in the 

deployment of wireless facilities, through applications for 120 foot poles, and failing to resolve 

uncertainty about its authority to access the public right-of-way.  

 
 
 
 
    Respectfully submitted, 
 
    Board of County Road Commissioners of the 
    County of Oakland, Michigan 

     _______________________________    
    By: Eric S. Wilson 
 
    Its: Chairman 
    ___________________________ 
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